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Justice

BY EVAN THOMAS AND STUART TAYLOR JR.

J
ustice sandra day o’con-
nor got her job through affir-
mative action. It was obvious 
to officials in the Reagan 
Justice Department, as they
searched for a Supreme Court

justice in the summer of 1981, that she
lacked the usual qualifications for the
high court. “No way,” Emma Jordan, 
an assistant to the then Attorney Gen-
eral William French Smith, recalls
thinking. “There were gaps in her
background where she had clearly been
at home having babies. She had never
had a national position. Under awards,
she had something like Phoenix Ad
Woman of the Year.” No matter. Presi-
dent Reagan wanted to appoint the first
woman justice, so he named O’Connor.

Last week O’Connor in a sense re-
turned the favor by playing the critical
role in the most important affirmative-
action case in decades. She cast the
fifth and deciding vote and wrote the
court’s opinion in upholding the right
of the University of Michigan Law
School to use race as a factor in admis-
sions. As a practical matter, her ruling
in Grutter v. Bollinger gives a powerful

She helped America seek 
a middle ground on the
thorny subject of race. 
Sandra Day O’Connor’s
brand of justice. 
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Justice

(Clockwise from top left) David Souter was
a virtual unknown when George H.W. Bush
nominated him in 1990; since then he’s of-
ten voted with the court’s more liberal wing,
much to the right’s chagrin. Chief Justice
William Rehnquist, in his fourth decade on
the court, presides with a staunch conser-

vatism. Stephen Breyer, the junior member
of the court, frequently clashes with Scalia’s
strict interpretation of the Constitution.
Ruth Bader Ginsburg is often a champion of
individual rights. The court’s members have
served together since 1994—the longest
stretch since the early 19th century.

WILLIAM H. REHNQUIST
APPOINTED BY NIXON, SWORN IN JAN. 7, 1972

RUTH BADER GINSBURG
APPOINTED BY CLINTON, SWORN IN AUG. 10, 1993

DAVID HACKETT SOUTER
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judicial boost to affirmative action in education,
a source of legal confusion and bitter debate in
recent years. O’Connor, a moderate Republican,
was hailed as a somewhat unlikely hero by liber-
al groups. She is seen as living proof that affir-
mative action works. There are now two female
Supreme Court justices (the other is Ruth Bader
Ginsburg, who did have the usual qualifica-
tions), and half the seats in America’s law
schools are filled by women. And one of the
Bush administration’s lead candidates to fill the
next vacancy on the Supreme Court is a black 
jurist in California, Janice Rogers Brown.

O’Connor, however, is perhaps better under-
stood when viewed through a different prism.
She is not so much an avatar of the future, when
divisive racial and gender distinctions may be
history, but a creature of the past. Queenly but
down to earth, a pragmatist, not an ideologue,
she is the embodiment of the old progressive 
establishment in America. Like an earlier gen-
eration of nonpartisan statesmen (or, to their
critics, elitists), she wishes to accommodate
wrenching social change by quiet compromise
and by avoiding the sort of hot-button rhetoric
that is now a staple of TV and radio talk shows,
not to mention some of her colleagues’ opinions.

M
oderate centrists are a 
dying breed in Washington;
O’Connor’s genteel approach
is almost quaint in the current
political climate. Indeed, were
O’Connor or some other jus-

tice (four are older than 70) to step down, the 
political experts all predict a brutal confirmation
battle between zealots on the left and right. 
O’Connor, by contrast, seeks consensus. She
doesn’t like to be part of polarizing decisions,
says her brother, Alan Day. “She takes it hard and
feels it hard,” he told newsweek. On affirma-
tive action, O’Connor searched for a middle way.
The question is whether she resolved the issue—
or fudged it, the way most Americans do. 

O’Connor’s model on the court has been 
the late Justice Lewis Powell. A courtly, gentle
Virginian, Powell was a paternalist (he liked to
quote Robert E. Lee on the virtue of duty) who
was leery of bright lines and bold doctrines. 
It was Powell who first upheld affirmative ac-
tion in higher education in the 1978 Bakke case. 
O’Connor instantly became Powell’s protégée.
Both Powell and O’Connor were good dancers
and joked about being the first Supreme Court
justices ever to dance together.

She suffered from discrimination as a young
woman. Though O’Connor graduated near the
top of her class at Stanford Law School in 1952,
West Coast law firms tried to shuffle her off
to the secretarial pool. But she does not appear

STEPHEN G. BREYER
APPOINTED BY CLINTON, SWORN IN AUG. 3, 1994

Kennerly Photographs from his upcoming 
book “Balance of Power,” University of
Texas Center for American History. 
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to have suffered much. Raised on a ranch to be
self-reliant, she has always exuded confidence.
Moving to Phoenix with her husband, John, a
prosperous, well-connected lawyer, she became
a fixture in the Arizona political establishment
in the ’60s and ’70s, serving in the state Senate
as majority leader and as a judge on the Arizona
court of appeals. In Washington she is some-
thing of a social matron, playing paddle tennis
at the club and going to charity balls.

O’Connor’s decision in the Michigan 
affirmative-action case was squarely in line with
the opinions of most editorial writers and busi-
ness and academic leaders. Corporations and
universities flooded the court with briefs argu-
ing that affirmative action has been a success at
providing diversity on campus and in the work-
place. Nonetheless, O’Connor’s reasoning was a
little slippery or muddy, as several columnists,
like Slate’s Michael Kinsley, pointed out. (An
angry Clarence Thomas, the court’s black con-
servative, castigated O’Connor for following the
“faddish slogans” of the “cognoscenti.”)

H
er ruling has little im-
pact on average African-Ameri-
cans, relatively few of whom
apply to the 100 or so selective
colleges in the United States.
Rather, she is concerned with

creating more black leaders by opening places
for them in elite schools. The ruling does not
really represent a consensus of popular opinion.
Most Americans say they favor “affirmative ac-
tion” and oppose “quotas”—both loaded terms.
But asked more neutrally whether they approve
“racial preferences,” the answer from both
blacks and whites is overwhelmingly no. 

O’Connor voted with five other justices to
strike down the numerical system used to admit
Michigan undergraduates. Assigning a 20-
point bonus for skin color seemed to smack of
quotas. But O’Connor and four others voted to
uphold the law school’s admission system,
which is less blatant but nonetheless affords 
a clear racial preference. An African-American
with a B-minus average in college has about the
same chance of admission to Michigan Law as a
white or an Asian with an A average. 

O’Connor concluded by expressing the ex-
pectation that in 25 years the need for racial pref-
erences will be gone. Again, she is more closely
reflecting the experience of the elites than the
population as a whole. While many black leaders
have emerged in recent years, the gap between
overall black and white performance on stand-
ardized tests has actually widened. By her seem-
ingly moderate, balanced approach to the Mich-
igan case, O’Connor won plaudits for treating 
a raw wound. And many Americans hope her 
fix will be much more than a Band-Aid. 

With DEBRA ROSENBERG and
ELEANOR CLIFT in Washington
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JOHN PAUL STEVENS
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oldest member of the court, John
Paul Stevens, was appointed in
1975, and now commutes to the
court from his home in Florida. An-
thony Kennedy was Ronald Reagan’s
third choice, after Robert Bork and
Douglas Ginsburg. Those bruising
confirmation battles are a reminder
of what could lie ahead when one of
the court’s most senior members 
ultimately decides to step down. 

CLARENCE THOMAS
APPOINTED BY BUSH,  SWORN IN OCT. 23, 1991

(Clockwise from top left) Antonin
Scalia, talking with Federal Reserve
chairman Alan Greenspan, is one of
the most combative—and charm-
ing—members of the court. Clarence
Thomas, shown in his chambers with
three of his clerks, rarely speaks
from the bench, but his forceful 
denunciation of cross-burning in a
case this term was seen as a deci-
sive factor in the decision. The 


